
Form 470, as the SLD seems to now insist upon, that detail would likely be obsolete later. When 

those details are obsolete, at minimum, the district would need to seek change orders with the vendor 

and seek SLD approvals for changes. In that event, the SLD would be faced with having to deal with 

the voluminous requests for changes from each and every grantee-district, As such. the level of 

detail being apparently urged by the SLD is unrealistic. 

Furthermore, since the SLD generally does not fully fund Form 471 requests, a district does 

not know exactly what Program funds will be awarded to it, and whether, and to what extent, it can 

do certain projects. With less funding, some projects may have to be re-configured completely, with 

dramatic changes after-the-fact on the needed goods and services from those originally disclosed in 

the Form 470 or the Request for Proposal. Again, in such cases, the detail in the original Form 470 

is obsolete by the time the services are actually acquired. 

In addition, a district's projects for a particular funding year are generally dependent upon 

what Program funding was awarded in the prior funding year. If such funding was denied in whole 

or part, the district might need to re-urge such request in the next funding year. By way of example, 

using a "pipeline" analogy to reflect the linear nature of many projects, a district cannot be expected 

to request funds to build mile 5 of a pipeline without knowing whether mile 4 of the pipeline has 

been funded for construction. Due to the SLD's late announcement of funding decisions, districts 

have little time to develop projects for the next funding year before Form 470s for that year must be 

posted. In EPISD's case, it learned of its Funding Year 2001 award only a few weeks before the 

Form 470 for Funding Year 2002 was posted. Districts could not be expected to have detailed plans 

for Funding Year 2002 so soon after award of Funding Year 2001 amounts, because of the 
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important reliance on the funding levels in Funding Year 2001 in determining what projects are 

necessary in future funding years. 

In light of these issues, any alleged requirement for a great detail in the Request for Proposal 

and 2001 Form 470 is unrealistic and inconsistent with the goals of the Program. 

The 2001 Form 470 and Request for Proposal contained sufficient detail to comply with 

Commission requirements. Decision No. 1 is erroneous in this regard. 

D. In Decision No. 1, the SLD erroneously contends that EPISD did not use price as a 
consideration in selecting IBM 

Perhaps the principal contention in Decision No. 1 is that EPISD selected IBM as service 

provider for Funding Year 2002 without using price as a factor in the selection. Importantly, the 

SLD is not merely arguing that price was not the primary consideration' in EPISD's selection of 

IBM, but instead that EPISD did not consider price whatsoever. 

Before deciding whether to renew the contract with IBM, EPISD posted the 2002 Form 470, 

even though not required by Program rules to do so. This was part of an effort to review possible 

interest by other vendors, which may provide better pricing. Moreover, EPISD had conducted an 

internal review of IC/IA Projects for Funding Year 2002 and discussed pricing in detail with IBM 

prior to its decision to renew the contract. In fact, the pricing for the ICiIA Projects for Funding 

Year 2002 had been agreed upon by IBM and EPISD, before the vote to renew the IBM relationship 

by the Board of Trustees of EPISD and before the effective date of the 2002 Contract. 

Consequently, Decision No. I is without merit on this ground. 

' As noted above, there is some question as to whether it is a legal requirement that price be the primary 
consideration. 
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Furthermore, to the extent the SLD is actually addressing EPISD's procurement for Funding 

Year 2001, that effort is an improper collateral attack. In any event, even in such a case, the SLD's 

position is in error. 

For Funding Year 2001, price was clearly a factor in EPISD's selection of IBM. The Request 

for Proposal itself lists price as a factor to be considered. IBM's response to the Request for 

Proposal included discussion of pricing. The evaluation of respondents to the Request for Proposal 

considered price as a factor. Consequently, price was clearly a factor for Funding Year 2001. 

Moreover, pricing was in fact a major factor in EPISD's selection ofIBM as service provider 

for Funding Year 2001. The Commission has recognized that a district's selection of a service 

provider is subject to a presumption that most cost-effective bid was selected, absent evidence to 

contrary. In the Matter of Reauest for Review bv the Deuartment of Education of the State of 

Tennessee of the Decision of the Universal Service Administrator, Application No. 18132, FCC 

Docket 96-216 (1999) (the "Tennessee Order"), pp. 6-7. The Commission recognizes that adistrict, 

due to the required contribution for its projects, has a substantial incentive to select the most cost- 

effective bids. Id. at pp. 6-7. There is no affirmative evidence presented in Decision No. 1 that any 

response to the Request for Proposal was more cost-effective other than the IBM Response. The 

presumption that the IBM Response was the most cost-effective of the responses received by EPISD 

should be therefore given effect. 

Furthermore, the Tennessee Order disagrees with the SLD's contention therein that "most 

points for cost category" must be awarded to low bidder. a. at p. 7 .  Districts are not limited to 

considering only price. a. at p. 7. 
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In the Tennessee Order. the Commission there decided that the weight given to pricing as a 

factor in the selection process under state procurement law met the "primary factor" of the 

Commission's prior order. That should be done here as well insofar the weight given to pricing 

under Texas state law is consistent with that given to pricing by the Commission. Under Texas law, 

a school district must ordinarily acquire goods or services in the manner that provides the "best 

value" to the district. considering the purchase price and other factors. Tex. Educ. Code $44.03 I(a) 

(Vernon 2002). In addition, Section 44.031(d) of the Texas Education Code permits the acquisition 

of professional services using other means, including the Texas Professional Services Procurement 

Act, which requires that any pricing be fair and reasonable. Tex. Educ. Code $44.03 l(a) (Vernon 

2002); Tex. Govt. Code 52254.0003 (Vernon 2002). In either case, price is an important 

consideration in any acquisition under Texas state law. As discussed above, the Commission should 

defer to detailed state procurement laws with respect to these issues, and the Commission should not 

do independent analysis of compliance with state procurement laws. 

It should also be noted that, on the facts ofthe Tennessee Order, price was not the factor with 

the majority of points, and indeed, not even the plurality of points. Nevertheless, the Commission 

upheld the procurement in that case. 

Here, EPISD believes that it complied with all applicable Texas procurement laws with 

respect to the Request for Proposal, including the evaluation of pricing. As such, it believes that the 

competitive procurement requirements of the Commission were satisfied. Decision No. 1 should 

therefore be reversed since EPISD did in fact take price into an account as a factor in selection of 

IBM as service provider. 
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E. In Decision No. I ,  the SLD erroneously contends that the price ofservices were set 
only ujier selection ofIBM. 

In Decision No. I ,  the SLD argues that the price of services for Funding Year 2002 was set 

only after selection of IBM. That argument is without merit. As discussed above, before deciding 

whether to renew the contract with IBM, pricing for the IC/IA Projects for Funding Year 2002 had 

been agreed upon by IBM and EPISD, before the vote to renew of the contract by the Board of 

Trustees of EPISD and before the effective date of the 2002 Contract. Indeed. such pricing was 

incorporated into the 2002 Contract itself. Consequently, Decision No. 1 is in error. 

Furthermore, to the extent the SLD is actually addressing EPISD’s procurement for Funding 

Year 2001, that effort is an improper collateral attack. In any event, even in such a case, the SLD’s 

position is in error. 

The Purchasing and Technology Departments of EPISD are very experienced with respect 

to purchasing requirements under Texas law and general pricing in a variety of areas, and acquires 

many millions of dollars in goods and services each year. 

Moreover, similar to issues concerning obsolescence when describing items in detail, it is 

difficult for pricing to be the primary consideration in the technology area, where [as apparently 

contended by SLD], a district needs to get detailed, set pricing on particular goods or services 

perhaps 12 to IS  months before actually acquired and installed. Pricing changes dramatically in the 

technology area, and hardware becomes quickly obsolete. By the time a district is ready to acquire 

hardware after the IS-month or so delay, the hardware may no longer be available or, if available, 

now available at a much lower price [though district is committed at the higher price already agreed 
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upon]. This model as supposedly urged by the SLD also gives rise to a danger of a vendor "selling 

short" particular goods, by locking in high then-market prices to district under the Program for the 

goods, though the then-obsolete goods will be available for purchase by the vendor after the 12 to 

18 month delay at a much cheaper price in the market. In light of these issues, overemphasis on 

pricing of particular detailed items is unrealistic and inconsistent with the goals of the Program. 

The competitive selection process by EPISD did not end with the Board's award to IBM, but 

continued until the 200 1 Contract and incorporated statements of work were negotiated and signed. 

If EPISD was unable to reach agreement with IBM on all specifications and prices for the IC/IA 

Projects, EPISD would instead select another respondent as the service provider and seek mutual 

agreement on those terms. The selection process in effect continued until the 2001 Form 471 was 

tiled. In effect, there was a two-stage process. 

In its evaluation of the responses to the Requests for Proposal. EPISD reviewed pricing 

models from the respondents, looking at general pricing structures, with the idea that EPISD would 

later confirm the details ofthe pricing once the detailed plans and specifications ofthe Projects were 

created. That was in fact done. That is similar to what is done under Texas law with respect to the 

procurement of professional services or technology consultants using similar rules. EPISD's 

selection of IBM was subject to final negotiation of the statements of work for the Project, and 

detailed pricing for the same. EPISD reserved the right to select another vendor as service provider 

in the event mutual agreement was not reached between EPISD and IBM on these points. 

Based upon the understanding and experience ofits staffand the results ofprior acquisitions, 

EPISD had a general knowledge of pricing in these areas, with more specific knowledge on 
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particular parts. Indeed, a number of the Projects or their predecessors had been submitted for 

Program funding in prior years; in those cases, EPISD maintained and reviewed pricing information 

for goods and services in such proposed acquisitions in the previous years for comparison purposes. 

In many cases, EPISD also researched and reviewed pricing information for similar goods or 

services, from other vendors or their web-sites, in order to compare to pricing proposed for the 

statements ofthe work for the Projects. Taken together, EPISD took additional efforts to ensure that 

both initial and ultimate pricing would be fair and reasonable. 

Going back to the analogy, this is like the homeowner, before negotiating with the contractor, 

knowing the market pricing on certain items specifically [e.g.- wallpaper, tile, etc.] as well as overall 

pricing generally [e.g.- price per square foot]. Indeed, when negotiating the statements of work with 

IBM, EPISD insisted upon and received significant reductions in the pricing initially proposed by 

IBM, as well as changes in the specifications ofthe Projects as set forth in the initial statements of 

work proposed by IBM. In particular, EPISD negotiated significant changes in the level and cost 

of services, as well as similar changes in goods to be acquired. 

Furthermore, EPISD believes that the pricing levels in the 2001Form 471 [and the ICDA 

Form 4711 are reasonable, based upon general knowledge and experience of EPISD personnel. 

Nevertheless, under the Special Procurement Provisions and other provisions of the 2001 Contract 

[and 2002 Contract], EPISD retained to select subcontractors and suppliers using Texas procurement 

laws, and to modify or delete Projects even after Program funding was awarded. IBM also promised 

to share with EPISD detailed information relating to the pricing ofthe services component on certain 

Projects; that process was on-going at the time the Decision was rendered. Those provisions better 

001627.00142lCPINl6583S8.2 

32 



ensured fair, reasonable, and cost-effective pricing from IBM to EPISD, with possible savings over 

even what was proposed in the Form 471 s. 

In this regard, EPISD wanted to continue its review ofthe Projects on an on-going basis, and 

to take account of changed prices, conditions, technologies, etc. in the market as well as any changes 

in EPISD's own needs or capabilities, and then decide later whether a particular Project should go 

forward. Specifically, EPISD's desires and needs in December 2001 might be different from those 

in January 2003. If EPISD decided against a Project or decided to limit its scope, it would advise 

the SLD and return the unneeded Program funds, as it had done in the past with respect to prior 

Program funding years. The Form 471 was effectively a ceiling on the price to be charged for the 

Projects. To be clear, the Form 471 was not a "wish list", but instead a list of needed goods and 

services, consistent with the Technology Plan and consistent with EPISD's past pattern of funding 

requests under the Program. EPISD believed that this continued review was necessary to ensure that 

most "bang for the buck" for the Program funds and EPISD's own contribution. 

EPISD was and remains adamant that the Projects should be performed for a fair price, and 

with the most "bang for the buck". EPISD is also very concerned about sustainability of Projects 

for the long-term, and, since Program funding from year to year cannot be guaranteed, EPISD needs 

to ensure that any Project can be sustained without Program funding in the future. 

As noted before, EPISD is responsible for its pro rata contribution in the event of Program 

funding for a Project. That contribution, though, does not reflect all of the true costs to EPISD of 

Program funding. Specifically, if a particular Project is awarded Program funding, EPISD must not 

only contribute its pro rata share, but must also pay for the computers or other ineligible hardware 
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necessary to use the eligible services under the Project, for additional staff to handle installation and 

operation of the Project, and for additional training [not otherwise eligible] in related areas to best 

utilize the resources of the Project. In addition, EPISD feels strongly that technology and other 

resources at its various schools be equitable; consequently, EPISD must pay for similar, ineligible 

Projects, similar to an approved Project, at other schools who are not granted Program funding due 

to a lower "free and reduced lunch" level. In short, EPISD has to spend its own money to ensure that 

each school, whether or not it received Program funding, has similar resources. Accordingly, 

EPISD's contribution in the event of Program funding is actually much greater than pro rata. That 

alone is significant incentive for EPISD to seek cost-effective acquisition of the Projects, which 

EPISD believes it has done in this case. 

Furthermore, and importantly, EPISD's 2001 Contract [and 2002 Contract] with IBM 

permitted involvement of EPISD in selection of many goods and services for the Projects after 

Program funding was awarded, which would be done using state procurement laws. As such, even 

if there was a problem originally as to pricing or detail [which is denied], vendors would have an 

extra opportunity to bid, EPISD would have another opportunity to review, and decisions on such 

items would be made based upon detailed pricing figures with respect to then-current versions of 

hardware, etc. Indeed, assuming [without admitting] there was a problem, it is remedied by this 

approach. EPISD would have required similar provisions with another systems integrator. EPISD's 

approach in this regard would have the benefit of ensuring the best pricing possible using the 

Program funds, since further review and analysis would be done when the goods and services were 

actually going to be acquired [with amaximum not to exceed the pricing in the Form 4711, probably 
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at a lower price than in the Form 471s itself. 

Through the Special Procurement Provisions in the 2002 Contract. and similar ones in the 

2001 Contract, the pricing was capped at those set in the Form 471 s, but EPISD had the opportunity 

to obtain any better pricing later by the selection of subcontractors and/or suppliers through separate, 

later competitive procurement. With that better pricing, EPISD hoped to achieve additional savings; 

indeed, EPISD did so for Funding Year 2001 and actually returned part of its award of Program 

funding as a result of such savings. In fact, due in large part to the special procurement provisions 

ofthe 2001 Contract, and otherwise due to its intent to ensure that its projects were limited to critical 

needs, EPISD ultimately did not need to spend, and returned, over $9.3 million from its Year 2001 

Program funding. In essence, EPISD obtained desired and requested goods and services for a much 

lower price, and thus achieve "more bang for the buck" as it intended. This conduct demonstrates 

EPISD's continued commitment to avoid fraud, waste, and abuse inpricing, both for its own benefit 

and the Program itself. 

As a final point, it should be pointed out that, even if EPISD had in the Request for Proposal 

assigned a greater number of points to the price factor, that would not have made any difference in 

the selection of the service provider. Specifically, each of the complete respondents to the Request 

for Proposal, upon review and analysis by EPISD, were judged to be equivalent in terms of pricing 

[and the other respondents less competitive], and each ofthose received the same maximum number 

of points in that category. As such, even if three times the number of points had been assigned to 

the price factor, each of those respondents would have still received the same number of points. 

Although price was very important and was considered, factors other than price proved to be the 
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difference-maker in the selection process. Consequently, the number of points assigned to the price 

category was not determinative, in the evaluation of the various vendors. 

EPISD believes that pricing considerations should be based by the Commission upon state 

procurement requirements, that EPISD satisfied those state law requirements, that EPISD took 

numerous steps to ensure fair and low-cost pricing, and that EPISD insisted upon and obtained 

special contractual provisions to ensure the best pricing. The SLD’s contentions to the contrary 

should be rejected, and Decision No. 1 reversed. 

F. In summary, Decision No. I should be reversed. 

Based upon the foregoing, additionally and in the alternative. each of the grounds raised by 

the SLD in Decision No. 1 for denial of Program funding for EPISD as to its IC/IA Form 471 are 

without merit. Consequently, Decision No. 1 should be reversed. 

2. In Decision No. 2. the SLD erroneously contends that EPISD failed to comuly with the 
Program rules 

A .  In Decision No. 2, the SLD erroneously contends that EPISD failed to properly 
complete the Form 470 since it failed to mark that there was a request,forproposal. 

In Decision No. 2, SLD argues that EPISD failed to properly complete the 2002 Form 470. 

That position is meritless. 

EPISD did not issue a request for proposal for any Telco Services for Funding Year 2002. 

As noted above, EPISD instead acquired those services as permitted by Texas state law under the 

DIR catalogue purchase methodology. 

Since there was no request for proposal issued by EPISD for those services, the 2002 Form 

470 was correctly completed by EPISD and is accurate. 
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The SLD's contention in this regard is wholly contrary to the facts. 

B. In Decision No. 2, the SLD erroneously contends that EPISD did not use the Form 
470 to make its decision, but instead relied upon a request,forproposal. 

The SLD wrongfully argues that EPISD used a request for proposal, not the 2002 Form 470, 

to acquire long-distance Telco Services for Funding Year 2002. 

This argument of the SLD is without merit. As explained above, EPISD did not issue a 

request for proposal for any Telco Services whatsoever for Funding Year 2002. 

Instead, EPISD posted the Form 470 as required by federal law. and then sought vendors for 

such services. No inquiries were made by vendors to EPISD regarding long-distance Telco Services 

for Funding Year 2002 based upon the 2002 Form 470 alone, until after the process was almost 

complete; EPISD nevertheless requested rate and service information from such vendor. Insofar as 

EPISD must also comply with Texas procurement law, EPISD legally sought and acquired long- 

distance Telco Services under the state-permitted DIR catalogue purchase method. 

As discussed at greater length as to Decision No. 1, a Form 470 is not, in and of itself, a 

procurement methodology, but simply a form of nationwide "public notice". A district must still 

comply with the detailed rules of applicable state procurement laws. EPISD did so here, both 

posting the 2002 Form 470 and complying with Texas procurement laws. 

Decision No. 2 is incorrect in this respect. 

C. In Decision No. 2, the SLD erroneously contends that EPISD did not adequately 
describe and define the specific goods and services being requested before AT&T 
was selected. 

Under Decision No. 2, the SLD takes the erroneous position that EPISD failed to define the 
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long-distance Telco Services before AT&T was selected as service provider. This position is 

untenable. 

The 2002 Form 470 describes the need for "Long Distance Services" with "2000 lines + 200 

additional", as well as "Long Distance, calling cards" for "95 sites + 5 additional". These 

descriptions are under Item 8 ofthe 2002 Form 470, relating to telecommunication services. "Long- 

distance services'' is a commonly-used term, both in the industry and among consumers. No 

reasonable vendor could misunderstand what sort of services, and what quantity, were being sought 

by EPISD under the 2002 Form 470. EPISD suspects that few, if any, districts posting a Form 470 

in any Funding Year described long-distance services any differently. EPISD is puzzled as to what 

sort of "more detailed" description that SLD expects a district to make in a Form 470 for long- 

distance services. 

It is unreasonable for the SLD to insist that EPISD failed to adequate describe the long- 

distance Telco Services in the 2002 Form 470. As such, Decision No. 2 should be denied on that 

ground. 

D. In Decision No. 2, the SLD erroneously contends that EPISD did not use price as a 
consideration in selecting AT&T. 

In Decision No. 2, the SLD argues that EPISD did not use price as a factor in deciding to 

select AT&T as service provider for the long-distance Telco Services for Funding Year 2002. 

Importantly, as noted above with respect to Decision No. 1, the SLD is not merely contending that 

price was not the primary factor in selecting its service provider, but that price was not a factor 

whatsoever in such selection. That argument of the SLD is without merit. 
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Price was in fact a factor in EPISD’s selection of AT&T as service provider for long-distance 

Telco Services for Funding Year 2002. In the first place, EPISD posted the 2002 Form 470 

describing such services, and inviting vendors to make inquiries regarding provision of such 

services. EPISD then reviewed the DIR catalogue on such services, and had a choice of two 

providers, AT&T and Southwestern Bell. EPISD chose to use AT&T for the long-distance Telco 

Services based upon its overall pricing, especially considering authorization code restrictions offered 

by AT&T as part of its package, and not by Southwestern Bell, which would provide a better cost 

control for EPISD to ensure that actual prices were lower. Price was not just a factor, but was the 

primary factor in the determination of which of the two service providers to select. 

Moreover, as explained above, the DIR catalogue purchasing method is based upon a state- 

run process of reviewing and approving vendors based upon a number of factors. especially pricing. 

As noted, the DIR expects to receive the best possible pricing from vendors, in light of the low- 

priced vendors’ subsequent ability to sell large volumes to state agencies and local governments 

across the entire state 

Price was clearly a factor in selection by EPISD as its service provider for long-distance 

Telco Services for Funding Year 2002. Decision No. 2 is incorrect, and should be reversed, on this 

point. 

E. In Decision N o  2, the SLD erroneously contends that the price ofservices were set 
only afrer selection ofAT&T. 

The SLD wrongfully alleges in Decision No. 2 that the price of services of AT&T for long- 

distance Telco Services was determined only after selection of AT&T. 
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This allegation has absolutely no merit. As noted above, AT&T was selected as service 

provider by EPISD for long-distance Telco Services based upon its presence in the DIR catalogue. 

The DIR already had AT&T’s pricing listed in the catalogue at that time. The relevant portions of 

the DIR catalogue were published before EPISD made the selection, and even before the 2002 Form 

470 was posted by EPISD. AT&T presented its pricing to DIR long before EPISD’s attempt to 

participate in Funding Year 2002 of the Program. Since the pricing of AT&T was for tariffed 

services, such pricing also existed in advance on that ground as well. 

It is clear that AT&T’s pricing for the long-distance Telco Services were set long before 

EPISD’s selection of AT&T as service provider for the same. EPISD also confirmed such pricing 

with AT&T prior to the award being made 

The SLD’s position in this regard is untenable. 

F. 

Based upon the foregoing, additionally and in the alternative. each of the grounds raised by 

the SLD in Decision No. 2 for denial of Program funding for EPISD as to its IC/IA Form 471 are 

without merit. Consequently, Decision No. 2 should be reversed. 

V. CONCLUSION 

In summary, Decision No. 2 should be reversed. 

I .  The focus should be upon EPISD’s good faith efforts to comply with the rules and goals of 
the Program. 

EPISD made a good faith attempt at compliance with Commission requirements relating to 

completion ofthe Form 470, specificity, and procurement. In this regard, the Form 470 for Funding 

Year 2002 was generally consistent in level of detail as approved by the SLD in prior years. EPISD 
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also had no reason to believe that the level of detail in its Form 470 was problematic due to the 

SLD's approval of a similar one for EPISD in Funding Year 2001. Moreover. EPISD believes that 

the SLD has approved, during each funding year, funding IC/IA Form 471s by districts who used 

similar levels of description and used similar pricing models. 

It cannot be emphasized enough that, unlike other districts nationwide [except EPISD] to 

EPISD's knowledge, EPISD insisted upon and obtain the Special Procurement Provisions in the 

2002 Contract, and also provided for a variety of other conditions placing extra requirements on 

IBM. The Special Procurement Provisions, and the additional continuing review ofpricing and other 

issues. were intended and designed to ensure the most "bang for the buck", with respect to EPISD's 

own funds and thus the Program funds as well. EPISD went the "extra mile" in trying to protect 

itself and the Program from any excessive pricing. EPISD went to great effort to compare IBM's 

pricing to other vendors, and to review and evaluate that the IBM pricing in light of its own 

experience and expertise in pricing. EPISD was in charge of the process of determining the scope 

of the Projects and in determining agreed-upon pricing for those Projects, not IBM. Many other 

districts who did not make any such effort have received Program funding. EPISD should not be 

penalized for taking these extra steps. EPISD, not IBM, controlled the process here and EPISD 

insisted upon and received numerous conditions and restrictions upon IBM. 

EPISD is a poor district with many poor students, and each have many needs, especially in 

the technology area. Currently, 68% ofEPISD's students are eligible for "free and reduced lunches" 

under federal law, though many of its schools have a much higher proportion. The 2000 Profile of 

Selected Economic Characteristics issued by the United States Census Bureau estimates the per 
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capita income for 1999 in the El Paso, Texas area at $14,388 per year. For comparison, according 

to the same survey. the annual per capita income for 1999 in the United States was $21,587, for the 

State of Texas was $1 9,617, and for the Washington D.C. area was $28,659. As one can readily see, 

EPISD students are extremely poor, and in great need of the benefits from the Projects to be 

completed using Program funding. 

EPISD believes that the SLD is essentially "changing the rules" at the last-minute, and 

thereby depriving its needy and deserving students from a fair opportunity to learn and attempt to 

escape the poverty and circumstances in which so many have been born and raised. After substantial 

review and investigation, EPISD believes that the scope and pricing for the IC/IA Projects are fair 

and reasonable, and EPISD will continue such review even if funding is granted. 

The Decisions themselves [particularly in light of many similar denials and decisions with 

other districts nationwide] imply, without presenting evidence, that IBM may have acted improperly 

with respect to various districts participating in the Program. In considering this Request for 

Review, however, the Commission should review the unique and specific EPISD-based facts, and 

not to infer inappropriate conduct to EPISD based upon alleged conduct that is irrelevant to this 

appeal. EPISD believes that it complied with all Program rules, and that IBM did likewise with 

respect to its dealings with EPISD. In the unlikely event the Commission nevertheless believes that 

IBM has acted improperly under Program rules, the Commission should not penalize EPISD by 

denying the IC/IA Form 471. To be clear, EPISD does not believe that IBM acted improperly with 

respect to EPISD's own participation in the Program, and notes that IBM categorically denies any 

improper conduct whatsoever with respect to the Program, including conduct relating to other 
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districts. 

2. The Decisions should be reversed. 

Based upon the foregoing, additionally and in the alternative, the Decisions are erroneous, 

and the Commission should reverse each of the Decisions and award full funding to EPISD under 

the IC/IA Form 471 and Telco Form 471, at least consistent with the funding levels granted to other 

recipients with a similar "free and reduced lunch" proportion of their school populace. 

EPISD greatly appreciates the funding it has received in the past from the Program, and 

believes that such funding has been significantly assisted EPISD in trying to provide technology 

resources to its students, on average some of the neediest in the entire country. EPISD 

acknowledges that it received a substantial award of Program funding for Funding Year 2001, and 

could not necessarily expect a similar award the following year; indeed, EPISD reduced its funding 

request by about $20 million for Funding Year 2002. 

It is therefore with reluctance that EPISD even brings this Request for Review. EPISD does 

not believe that it violated any Program requirements, and certainly did not intend to do so. 

Nevertheless, due to the erroneous Decisions of the SLD, and the resulting harm to EPISD and its 

students, this Request for Review is made. 

SIGNED as of the 6th day of May, 2003. 
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Respectfully submitted, 

MOUNCE, GREEN, MYERS, SAFI & GALATZAN 
A Professional Corporation 
P.O. Drawer 1977 
El Paso, Texas 79950-1977 
(915) 532-2000 

By: 

Texas State bar No. 16013460 
New Mexico State Bar No. 5910 

Attorneys for EPISD 
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USAC Universal Service Administrative Company 
Schools & Libraries Division 

?tWDIllG CwpIITMm DECISION L-ER 

(Funding Year 2002: 07/01/2002 - 06/30/2003) 

March 10 ,  2003 

EL PASO INDEP SCHOOL DISTRICT 
Jack Johnston 

EL PASO, Tx 79925 6531 BOEINC DR - 
Re: lo- 471 Amlieat ion Murber: 318522 

h d m g  Yoii 2002: 07/01 2002 - 06/30/2003 
Bil led htit hmber: 14 4 118 
Applicant's ? o f .  Ident i f ie r :  Y r  5 - IBN 

Thank you f o r  your Funding Year 2002 E-rate a 
provided throughout our review. 
LS t o  advise you of our decision(6).  

FUNDING COMMITMENT REPORT 

I cation and f o r  any a s s i  
We have comp i? eted review of your Form 4 

ce you 
This l e t t e r  

we have provided a Fundin Commitment Report f o r  
We have reviewed each 8iscount Funding Request 

FR! 
assigned a h n d r n  Request Number (FRN) t o  each 
a l i s t  of the s from vour annl icat ion.  The ~ ~~ ~~~ ~~~~~ ~~~~~~ ~~~ ~~. .  

SLD is also sending this  information ~ t o  your service provider ( s i  so preparations cur- 
be made t o  begin implementing your E-rate discount(6) upon the f i l i n g  of your Form 486. 
Immediately precedihg the  Fufid'ing Commitment Report,.yoL w i l l  f ind  a-guidk t h a t  defines 
each l i n e  of t he  Report. 

NEXT STEPS 

FILE FORM 486. 
of your requests have been funded, 
featured i n  this l e t t e r  w i l l  be t o  r i l e  an FCC Form 486 w i t h  t h e  SLD. 

Once you have reviewed this l e t t e r  and have determined t h a t  some o r  a11 
our next s tep  t o  f a c i l i t a t e  rece ip t  of discounts as 

The Form 486 ~~~ ~~ ~~~ ~~ ~~~~ ~~~ _.__ ~~~ -... ~~~ -.~. 
n o t i f i e s  t he  SLD t o  begin payment t o  your service provider and provides c e r t i f i d - -  
indicat ion t h a t  
Plan Awrover. 

our technology p l m ( s )  has been ap roved by an SLD c e r t i f i e d  Technology 
$he Form 486 and instruct ions and &e list of SLD c e r t i f i e d  Technoloav ~~ 

rovers can be found on the SLfweb  s i t e  at~;www.sl.universalservice.org> or  you 
the  SLD Client  Service Bureau a t  1-888-203-8100 and ask t h a t  t he  form be sen t  

t o  you. The Form 486 dated Jul 
Year 2002 and f o r  any previous Submissions of e a r l i e r  versions of t he  
Form 486 w i l l  be returned t o  you%%!?%t be able t o  be processed. 
Forn 486, you should also contact your service provider t o  ver i fy  they have received 
not ice  from the  SLD of your funding commitments. 
we can process invoices f o r  services t h a t  have been provided t o  you. 

D W L I N E  FOR FORM 486. 

Decision Let te r ,  whichever i s  l a t e r .  I f  the Form 486 i s  postmarked a f t e r  e l a t e r  of 
those two da tes ,  the da t e  120 days before the Form 486 postmark da te  w i l l  become the 
s t a r t  date  f o r  discounted services.  
commitment may be reduced. 
your form(s).  

2001 i n  the lower r i g h t  corner MUST be used f o r  Funding 

As you complete 

After t h e  SLD processes your Form 486, 

Form 486 must be postmarked within 120 da s of the  Service S t a r t  

ih Date featured on the Form 486 or  within 120 days of t h e  date  of x e Fundin Commitment 

I f  the service s t a r t  date  i s  moved, your,funding 
You are  advised t o  keep proof of the da te  of mailrng of 

Box 125 -Correspondence Unit, 80 Sourh J d f a o n  Road, Whippany. New J a e y ,  07981 
Vii f  us online at: mKw.al.univerralrmic+.org 

http://mKw.al.univerralrmic+.org


FILE FORM 472 (APPLICANT) o r  FORM 474 (SgRVICE PROVIDER After a Form 486 has been 
properly f i l e d  the SLD mukt receive an urvoice from e i k e r  the ap l i c a n t  o r  the service 
172, Billed E n t i t y  Applicant Relmbursemenf 
Form 474, Service Provider Invoice Form, is(:%a [y t h  e service Provider. 
rovider m order t o  make p8ymr1tS f o r  ap roved discounts on elig&e services .  Form 

o m ,  i s  f i l e d  by *e applicant;  

NEW DEADLINES FOR INVOICES. 
to . rece ive , serv ice  or  w i t h i n  90,days of t he  date  of the Form 486 Noti l icat ion Let te r ,  
whichever i s  l a t e r .  
payment w i l l  be denied. 
TO APPEhL THESE FUNDING COMMITMENT DECISIONS 

Invoices must be ostmarked within 90 da s of the l a s t  date  
If an invoice i s  postmarked a f t e r  the l a t e r  of those two dates ,  

If you wish t o  ap ea1 t he  Rrndin Commitment Decision s (FCD i n d i c a t e d ~ i n  t h i s  l e t t e r ,  
our a ea1 must Ee RECEIVED BY %E SMOOLS AND L I d I k S  DIVISION (SLD WITHIN 60 DAYS 

8 F  THE%OVE DATE ON THIS LETTER. 
automatic dismissal of your appeal. 

Fai lure  t o  meet t h i s  requirement w i l  1 r e s u l t  in 
In  your l e t t e r  of appeal: 

1. 

2. 

3. 

4. 

Include the name, address, t e l e  hone number, fpl! number, and e-mail address 
( i f  available) f o r  t he  person wgo can most readily discuss this appeal w i t h  us. 
Sta te  outr ight  t h a t  your l e t t e r  i s  an appeal. 
appealing. 
Decision Let ter .  Your l e t t e r  of a peal  must a l so  lnclude the a l i c a n t  name, t he  
Form 471 Application Number, and &e Billed Entity Number from @e top of your FCD 
Let ter .  

Identify which FCD Let te r  you a r e  
Indicate the relevant funding year and, the date  of t he  Funding Commitment 

Identify the pa r t i cu la r  Funding Request Number (FRN) t h a t  is the  subject  of your 
appeal. When explaining,your a peal ,  include the rec ise  language o r  t e x t  from the 
Fundin Commitment Decision Let?er t h a t  is a t  the geart of q pointing us t o  Le exact words t h a t  give rise t o  y u r  appeal, t he  stt; w i l l  Ee able o more 
readi ly  understand and res ond ap ropria  e ly  t o  your appeal. 
t o  the point ,  and provide gocumen ? at ion t o  support your appeal. 
copies of your correspondence and documentation. 

our ap ea1 
Please keep your l e t te r  

Be sure  t o  keep 

Provide an authorized signature on your l e t t e r  of appeal. 
I f  you a re  cubmittMg gaur appeal on 
Schools and Libraries 
p ippany,  N J  07981. Additional options f o r  f i l i n g  an appeal can be found ln the  
Client Service Bureau. 
While we encourage you t o  resolve 
of f i l i n g  UL appeal d i r e c t l y  with &e &era1 Communications Commission (FCC). 
should r e fe r  t o  CC Docket Nos. 96-45 and 97-21 on the first pa e of 
FCC 
LETTER. F a i g r e  t o  meet *is requirement wi l1 , resu l t  i n  automatic dismissal  of 
appeal. Further lnformation and options f o r  f i l m  an appeal d i r e c t 1  with the %'$?can 
be found in t he  "Appeals Procedure' posted in the  Ieference Area of t i e  SLD,web s i te  or  
by ca l l ing  the Cllent Service Bureau. 
e-mail or  fax f i l i n g  options because of continued substant ia l  delays i n  mail delivery 

aper please send your ap ea1 t o .  Let ter  of Appeal, 
iv ic ion ,  Box 135 - korrespondence Unit, f;O Sou& Jefferson Road, 

Appeals Procedure" posted m the  Reference Area of the SLD web r i t e  o r  by ca l l ing  the 

our a peal w i t h  +e SLD f i r s t , . y o u  have the o t i on  
eou 

our a ea1 t o  the 
ea1 must be RECEIVED BY THE FCC W I T H I N  60 DAYS 01 THE XBOVE g!TE ON THIS Your a 

We strongly recornend t h a t  you,use e i t h e r , t h e  
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t o  the PCC. 
FCC, Office of de Secretary, 445 13th S t ree t  SW, Washangton, DC 20554. 

If ou a r e  submitting our appeal via  United States  Postal  Service, send t o :  

NOTICE ON RULES AND F W D S  AVAILABILITY 
A l i can t s '  r ece i  t of funding commitments i s  contin ent  on t h e i r  compliance with a11 
s g t u t o r y  regulatory, .and procedural requirements 09 the  universal  service mechanisms 
f o r  schools and libraries. FCC Fora 471 Applicants who have received fundang commitments 
contanue t o  be subject  t o  audi t s  and other reviews t h a t  SLD o r  the Federal Communications 
Commission may undertake per iodical ly  t o  assure that  funds have been committed and are  
being used an accordance with a l l  such r 
t h a t  i t s  commitment was erroneously i s s u r d u e  t o  action o r  inact ion,  ancludang but not 
l inited t o  t h a t  by SLD, the  Applicant, o r  Service Provider, and t h a t  the action o r  
inaction Was not an accordance W i t h  such requireanants, SLD ma be required t o  cancel 
Mere funding commitments and seek r epagen  of any,funds d i d u r s e d  not i n  eccordance 
with such re irements. I h e  SLD, and o e r  appropriate authorr t ies  (ancludang but not 
lbited t o  U& and the PCC), may pursue enforcement actions and other means of recourse 
t o  co l lec t  erroneously disbursed funds. a l so  be 
contrabutang teleconmunications companies. 

irwents. If the SLD subsequently determines 

The timing of payment of invoices ma 
affected by the  ava i l ab l l i t y  of funds based on the amount of funds collected i rom 

We look forward t o  continuing our work with you on connectang 
through advanced t e l e c o m n ~ r c a t i o n s  services.  

our schools and l i b r a r i e s  

Sincerely, 

Schools and Libraries D&vision 
Universal Service Administrative Company 
Enclosures 

FCDL/Schools and Librar ies  Division/USAC Page 3 of 6 03/10/2003 



A GUIDE TO THE FUNDING COMMIRlWT REPORT 
Attached t o  this letter w i l l  be a report  f o r  each E-rate funding request from your 
application. We a re  providing the following def in i t ions .  
FUNDING REQUEST NUMB= 
t o  report  t o  A 
requests submiRed on a Form 471. 

FRN): A Funding Request Number i s  a s s i  ed by the SLD t o  each 
Block 5 of your Form 47 i once an.appl icat ion has been p r o c e s s e r  This n p b e r  i s  used 

l i c a n t s  and Service Providers the s t a t u s  of individual discount funding 

V I N G  STATUS: 
o r  A s  Yet Unfunded. 

Each F R N  w i l l  have one of three def in i t ions :  " h d e d , "  "Not Funded,'' 

1. 

2. 

3. 

An pRw t h a t  i s  %unded" w i l l  be approved a t  the leve l  that SLD determined is 
appropriate f o r  t h a t  item. 
requested unless.the SLD determrnes durmg the application review process tha t  
some adjustment i s  appropriate. 

The.fundmg,level w i l l  generally be the leve l  

M FRN *a t . i s  '!Not mded:.is one f o r  which no funds w i l a  be committed. The 
h e  Fundina Commitment 

An FRN t h a t  is "As Yet Unfunded" r e f l e c t s  a tempora s t a tus  t h a t  is a s s i  ned t o  
an FRN when the SLD i s  uncertain a t  the time the l e n e r  i s  generated.whe ti? e r  
there  w i l l  be s u f f i c i e n t  funds t o  make commitments f o r  requests f o r  m t e r n a l  
connections a t  a pa r t i cu la r  discount leve l .  For exam le, i f  your application 
included requests f o r  discounts on both teleconmunicaeions services and m t e r n a l  
connections, ou m i  h t  receive a l e t t e r  with our fundmg conupitment f o r  your 
teleconmunica[ions gunding r e w e s t s  and a massage t h a t  your mte rna l  connections 
requests a r e  As Yet Unfunded. 
regarding the funding decision on your m t e r n a l  connections requests. 

You would receive a subsequent l e t t e r ( s )  

SERVICES ORDERED: The type of service ordered from the service provider, as shown on 
Form 471. 
SPIN (Service Provider Ident i f ica t ion  Number): A unique number assigned by the 
Universal Service Admmistrative Company t o  service providers seekmg payment from 
the Universal Service Fund f o r  
mechanisms. A SPIN i s  a l so  use# t o  ver i fy  %?livery of services and t o  arrange f o r  
payment. 

a r t i c i p a t m  rn the universal service support 

SERVICE PROVIDER NAME: The l ega l  name of the service provider. 
C O N W C T  NUMBER: The number of  the contract  between the e l ig ib l e  party and.the 
service provider. 
Form 471. 

This w i l l  be present only i f  a contract number was provided on 

BILLING ACCOUNT NUMBER: The account number t h a t  your service provider has established 
w i t h  you,for  b i l l i n g  urposes. This w i l l  be present only i f  a Bil l ing Account Number 
was provided on Forn g71. 
EARLIEST POSSIBLE EFFECTIVE DATE OF DISCOUNT: The first possible date of service f o r  
which the  SLD w i l l  reimburse service providers f o r  the discounts f o r  the service.  
CONTRACT EXPIRATION DATE: The date  the contract  expires. 
i f  a contract expiration date  was provided on Form 471. 
SITE IDENTIFIER: The Ent i ty  Number p t e d  i n  Form 471 Block 5 ,  Item 22a w i l l  be 
l i s t e d .  This w i l l  appear only f o r  site specific" d s .  
ANNUAL PRE-DISCOUNT AMOUNT FOR ELIGIBLE RECURRING CHARGES: E l i  i b l e  monthly 
pre-discount amount approved f o r  recurring charges multiplied %y number of months 
of recurrrng service provided m the fundmg year. 
ANNUAL PRE-DISCOUNT AMOUNT FOR ELIGIBLE NON-RECURRING CHARGES: Annual e l ig ib l e  
non-recurring charges approved f o r  t he  funding year. 
PRE-DISCOUNT AMOUNT: Amount i n  Form 471, Block 5 ,  Item 23, Column I ,  as determined 
through the appl icat ion review process. 

This w i l l  be present only 
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